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NEWS

Federal judge: City of Alexandria must
allow Councilman Silver to attend
meetings virtually
Allowing Harry Silver to participate virtually does not violate state open meetings law,
writes judge
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A federal judge on Monday issued a preliminary injunction directing the city of Alexandria to
allow 98-year-old Councilman Harry Silver to attend meetings virtually.

U.S. District Judge Dee Drell acknowledged the defense's position that granting the
injunction would go against decades of precedent issued by the Louisiana Attorney General's
Office, but he asserted technology now can make such participation easy for elected officials
and citizens.

Silver, whose doctor told him to remain isolated during the COVID-19 pandemic, had sued
the city and Council President Jules Green in early June after he claimed his requests to
attend meetings virtually were ignored or denied. He claimed that the city's refusal violated
his rights under the Americans with Disabilities Act (ADA).

Drell found the sole reason for the city's and Green's refusal to allow Silver to attend
meetings virtually was his medical condition, his doctors' advice that he isolate and the
COVID-19 pandemic.

The councilman also had broken an elbow during a fall, which led him to ask to attend a
February meeting virtually before the pandemic was declared. After the pandemic, he asked
to virtually attend meetings in March and April.

He sent a May 7 letter about the issue to City Attorney David Williams, who recommended to
the council that they accommodate Silver. Drell noted Green's "snarky" reply to Williams
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refusing the request and stating the city might need to recoup Silver's salary for those missed
meetings.

Silver filed for a preliminary injunction on June 23, and a hearing was held — via Zoom — on
July 2.

During that hearing, Silver's attorney, Andrew Bizer of New Orleans, acknowledged he
initially had asked for Silver to be able to participate in meetings via telephone, but that
virtual participation would be ideal, according to the opinion. He also said Silver would abide
by whichever method the city found most agreeable.

The federal judge found it obvious that Silver suffers from conditions making him at higher
risk of contracting COVID-19.

But Drell wrote that the city's argument that Silver could not claim disabilities under the ADA
wasn't valid "because of the simple and logical explanation of things the way they are.

"Neither the ADA nor the Rehabilitation Act contain any language to limit application to
certain environmental or health-related situations. It makes complete sense to say that any
application of these laws to these facts must be based upon a factual analysis that considers
the totality of Mr. Silver's health circumstances in conjunction with one's social
circumstances. Call it a totality of the circumstances evaluation."

Drell noted that, when questioned by the court during the July 2 hearing, even the city's
attorneys admitted the pandemic has changed almost every aspect of life.

Despite the city's arguments, Drell said the facts show Silver only asked for the
accommodation because of his medical condition and the advice of his doctors that he would
be taking great risks to attend meetings in person.

Drell states that Silver's request to the council's clerk was ignored, as was Williams' advice to
Green.

"Even worse is to suggest is that, if the issue was not Mr. Silver's health issue being THE
conversation it could have been political retribution or something else," Drell wrote. 

The judge also touched on the city's arguments that allowing Silver to participate and vote
virtually would violate state law.

While Drell stated he was "mindful that state law makes no provision for accommodation
under the ADA/RA," and that virtual participation isn't the same as being at meetings. He
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acknowledged the defense's argument that granting the injunction would go against 40 years
of precedents from the Louisiana Attorney General's Office about meeting participation via
telephone.

"What is omitted from argument of counsel is the rise of significant new technologies such as
Zoom and others that allow for public participation at meetings either in person or virtually,
with members of the public being able to see and hear entire meeting contents by real time
video, the full opportunity to ask questions and to participate fully," he wrote.

The hearing itself was a prime example, he continued, writing that the public, media and
others were able to watch it.

"News stories hit the wire very shortly after the hearing attesting to its ease of use."

Drell said he found no "substantial negative impact" on the operation of city government in
granting Silver the injunction.

In fact, Drell said there's a public interest in being able to attend meetings virtually. By doing
so, Silver can represent his constituents and other members of the public, perhaps facing
their own COVID-19 issues, could attend.

On June 23, Steven Chark Sr. attended a council meeting and asked the body to "join the
social movement" and broadcast their meetings via social media. Chark was inside the
council chambers for a discussion on multiple items about the Confederate monument.

Because of COVID-19 restrictions, not everyone present could get into the council chambers.
People in an overflow room set up by the city did not have access to one television
broadcasting the meeting immediately outside the chamber.

Drell did limit the preliminary injunction to just the time frame covered by Gov. John Bel
Edwards' emergency orders related to the pandemic. Silver would have to seek another
injunction, if needed, if those orders were rescinded.

He was broadcasting the meeting on Facebook Live, and he asked council members to "join
the social movement" and broadcast their meetings the same way. 
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